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v. 

E.S. 

E.S. 

v. 
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Appeals from Walker C i r c u i t Court 
(DR-10-900006) 

PITTMAN, Judge. 

T h i s case r e q u i r e s us t o determine whether a c i r c u i t 

c o u r t p r e s i d i n g over a 2010 d i v o r c e a c t i o n between p a r t i e s 

whose b i o l o g i c a l c h i l d was adopted by the c h i l d ' s p a t e r n a l 
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g r a n d f a t h e r and h i s w i f e i n 2008 had s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o s e t a s i d e the p r o b a t e c o u r t ' s a d o p t i o n 

judgment on account of f r a u d on the c o u r t and, i f so, whether 

the c i r c u i t c o u r t was p r e s e n t e d w i t h e v i d e n c e from which i t 

c o u l d have found the e x i s t e n c e of such f r a u d . 

F a c t u a l and P r o c e d u r a l H i s t o r y 

B.O.S. ("the husband") and E.S. ("the w i f e " ) began l i v i n g 

t o g e t h e r i n 2005. T h e i r u n i o n produced a daughter, B.T.S. 

("the c h i l d " ) , i n August 2006; the c o u p l e m a r r i e d i n March 

2007. The husband, the w i f e , and the c h i l d l i v e d i n a mobile 

home next door t o O.S., the c h i l d ' s p a t e r n a l g r a n d f a t h e r ("the 

g r a n d f a t h e r " ) , and h i s w i f e , J.A.S. ("the stepgrandmother") 

( h e r e i n a f t e r sometimes r e f e r r e d t o c o l l e c t i v e l y as "the 

g r a n d p a r e n t s " ) . The e v i d e n c e was u n d i s p u t e d t h a t the 

g r a n d p a r e n t s had g i v e n the husband and the w i f e f i n a n c i a l 

a s s i s t a n c e and t h a t the c h i l d had spent s u b s t a n t i a l time w i t h 

the g r a n d p a r e n t s . 

In January 2010, the husband and w i f e s e p a r a t e d . The 

w i f e took the c h i l d and went t o s t a y w i t h her p a r e n t s . On 

F e b r u a r y 3, 2010, the husband f i l e d a c o m p l a i n t s e e k i n g a 

d i v o r c e . The c o m p l a i n t a l l e g e d , among o t h e r t h i n g s , t h a t one 
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c h i l d had been born t o the c o u p l e but t h a t the c h i l d had been 

adopted by the g r a n d p a r e n t s i n 2008 a f t e r the husband and the 

w i f e had " s i g n e d over a l l p a r e n t a l r i g h t s " t o the 

g r a n d p a r e n t s . The c o m p l a i n t r e q u e s t e d t h a t the c h i l d be 

removed from the p h y s i c a l c u s t o d y of the w i f e and r e t u r n e d t o 

the a d o p t i v e p a r e n t s — i . e . , the g r a n d p a r e n t s — i m m e d i a t e l y . 

The g r a n d p a r e n t s moved t o i n t e r v e n e i n the d i v o r c e 

a c t i o n , a s s e r t i n g t h a t they were the c h i l d ' s a d o p t i v e p a r e n t s 

and s e e k i n g immediate pendente l i t e p h y s i c a l custody of the 

c h i l d . On F e b r u a r y 4, 2010, the c i r c u i t c o u r t i s s u e d an o r d e r 

a l l o w i n g the g r a n d p a r e n t s t o i n t e r v e n e i n the a c t i o n , g r a n t i n g 

t h e i r r e q u e s t f o r pendente l i t e c u s t o d y of the c h i l d , and 

d i r e c t i n g the w i f e t o r e t u r n the c h i l d t o them i m m e d i a t e l y . 

The w i f e answered the husband's c o m p l a i n t and f i l e d a 

" c o u n t e r c l a i m and independent a c t i o n " a g a i n s t the 

g r a n d p a r e n t s , s e e k i n g t o s e t a s i d e a f i n a l judgment of 

a d o p t i o n r e n d e r e d on March 11, 2008, by the Probate C o u r t of 

Walker County. The w i f e a l l e g e d t h a t the g r a n d f a t h e r had 

f r a u d u l e n t l y i n d u c e d her t o consent t o "something t h a t was 

s i m i l a r t o an a d o p t i o n but was not an a d o p t i o n , so t h a t the 

c h i l d might r e c e i v e c o l l e g e a s s i s t a n c e i n the f u t u r e . " The 
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w i f e f u r t h e r a l l e g e d t h a t the g r a n d f a t h e r had a s s u r e d her 

t h a t , i f she consented t o h i s p r o p o s a l , " n o t h i n g would change" 

and she would always be the c h i l d ' s mother. The w i f e 

acknowledged t h a t she had s i g n e d a document l a b e l e d "consent 

f o r a d o p t i o n " i n the o f f i c e of an a t t o r n e y f o r the 

g r a n d f a t h e r , b u t , she a l l e g e d , n o t h i n g had been e x p l a i n e d t o 

her, she had not been a s s i s t e d by her own a t t o r n e y , and she 

had not been g i v e n c o p i e s of the documents she had s i g n e d . 

F u r t h e r , the w i f e a l l e g e d t h a t the g r a n d p a r e n t s had f a l s e l y 

a s s e r t e d i n t h e i r a d o p t i o n p e t i t i o n t h a t the c h i l d had 

" r e s i d e d i n the [grandparents'] home s i n c e [the c h i l d ' s b i r t h 

on] August 31, 2006," t h e r e b y p e r p e t r a t i n g , the w i f e c l a i m e d , 

a f r a u d on the p r o b a t e c o u r t . 

The g r a n d p a r e n t s answered the w i f e ' s c l a i m , a s s e r t i n g 

t h a t an independent a c t i o n s e e k i n g t o s e t a s i d e a p r o b a t e 

c o u r t ' s a d o p t i o n judgment c o u l d p r o p e r l y be f i l e d o n l y i n the 

p r o b a t e c o u r t and t h a t the c i r c u i t c o u r t had no s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . The g r a n d p a r e n t s a l s o 

a s s e r t e d t h a t the w i f e ' s c l a i m was b a r r e d by the Alabama 

A d o p t i o n Code, § 26-10A-1 e t seq., A l a . Code 1975, 
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s p e c i f i c a l l y , § 26-10A-14(a), A l a . Code 1975, which p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"(a) The consent [to an a d o p t i o n ] . . . , once 
s i g n e d or c o n f i r m e d , may not be withdrawn e x c e p t : 

"  

"(2) .... A f t e r one year from the date  
a f i n a l decree of a d o p t i o n i s e n t e r e d , a  
consent ... may not be c h a l l e n g e d on any  
ground, except i n cases where the adoptee  
has been kidnapped." 

(Emphasis added.) 

The w i f e and the g r a n d p a r e n t s f i l e d c r o s s - m o t i o n s f o r a 

p a r t i a l summary judgment on the i s s u e of the c i r c u i t c o u r t ' s 

j u r i s d i c t i o n t o s e t a s i d e the judgment of a d o p t i o n . C i t i n g 

A l a . Code 1975, § 26-10A-16(a) ( r e q u i r i n g t h a t an a d o p t i o n 

p e t i t i o n be " s i g n e d , and v e r i f i e d by each p e t i t i o n e r " ) , the 

w i f e argued t h a t , i n a d d i t i o n t o the ground of f r a u d on the 

c o u r t , the c i r c u i t c o u r t c o u l d s e t a s i d e the a d o p t i o n judgment 

on the ground t h a t the judgment was " v o i d on i t s f a c e " because 

the g r a n d p a r e n t s ' a d o p t i o n p e t i t i o n was u n v e r i f i e d . The 

c i r c u i t c o u r t e n t e r e d a p a r t i a l summary judgment i n f a v o r of 

the w i f e on the j u r i s d i c t i o n a l i s s u e and then conducted an 

e v i d e n t i a r y h e a r i n g on the m e r i t s of the w i f e ' s c l a i m . 
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At the h e a r i n g , the w i f e t e s t i f i e d t h a t i n November 2005, 

soon a f t e r she had l e a r n e d t h a t she was pregnant w i t h the 

c h i l d , the g r a n d f a t h e r had i n f o r m e d her t h a t i f she s i g n e d 

c e r t a i n p a p e rs, her c h i l d would be a b l e t o "go t o c o l l e g e f o r 

f r e e , " u s i n g h i s v e t e r a n ' s b e n e f i t s . A c c o r d i n g t o the w i f e , 

the g r a n d f a t h e r s t a t e d t h a t he was p r o p o s i n g something " l i k e 

an a d o p t i o n , " but, he s a i d , " n o t h i n g would ever change, t h a t 

[the w i f e ] would always be [the c h i l d ' s ] mother, and [the 

c h i l d ] would always s t a y w i t h [the husband and the w i f e ] . " 

The w i f e s t a t e d t h a t the g r a n d f a t h e r had asked her not t o t e l l 

anyone about h i s p r o p o s a l t o adopt the c h i l d . 

The w i f e t e s t i f i e d t h a t , a f t e r h a v i n g c o n s i d e r e d the 

g r a n d f a t h e r ' s p r o p o s a l , she had agreed t o the p r o p o s a l because 

she had thought i t would g i v e the c h i l d a b e t t e r l i f e . She 

acknowledged t h a t she had gone t o a l a w y e r ' s o f f i c e and had 

s i g n e d papers shown t o her by a woman i n the l a w y e r ' s o f f i c e , 

b u t , she s a i d , she had not r e a d the documents or been g i v e n a 

copy of them. The w i f e t e s t i f i e d t h a t , a f t e r she had s i g n e d 

the papers, the g r a n d f a t h e r ' s statement t h a t " n o t h i n g would 

... change" proved t o be t r u e i n f a c t . N o t h i n g d i d change, 

she s a i d — the c h i l d s t i l l r e s i d e d w i t h the husband and her 
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and r e g u l a r l y v i s i t e d w i t h the g r a n d p a r e n t s — u n t i l she and 

the husband s e p a r a t e d . 

The husband t e s t i f i e d t h a t the g r a n d f a t h e r had f i r s t 

p r o p o s e d a d o p t i o n when the c h i l d was about a year o l d . At 

t h a t t i m e , the husband s a i d , the g r a n d f a t h e r had not r e f e r r e d 

t o the p r o p o s a l as "something l i k e an a d o p t i o n , " and the 

husband had u n d e r s t o o d t h a t an a d o p t i o n meant g i v i n g up r i g h t s 

t o a c h i l d . On c r o s s - e x a m i n a t i o n , however, the husband 

acknowledged t h a t the g r a n d f a t h e r had t o l d him t h a t the 

a d o p t i o n would be, i n e f f e c t , "a paper a d o p t i o n o n l y " and t h a t 

the husband and the w i f e would c o n t i n u e t o be the c h i l d ' s 

p a r e n t s . The husband s t a t e d t h a t he and the w i f e had 

d i s c u s s e d the g r a n d f a t h e r ' s p r o p o s a l and t h a t t h e y had 

e v e n t u a l l y d e c i d e d t h a t a d o p t i o n would be i n the c h i l d ' s b e s t 

i n t e r e s t because, t h e y thought, the c h i l d would have the 

advantage of the g r a n d f a t h e r ' s v e t e r a n ' s b e n e f i t s . The 

husband s a i d t h a t , on August 13, 2007, he and the w i f e had 

gone t o a l a w y e r ' s o f f i c e , where a woman had p r e s e n t e d each of 

them w i t h two documents — a "consent f o r a d o p t i o n " and an 

" a f f i d a v i t of n a t u r a l p a r e n t " — t h a t they had r e a d and 

s i g n e d . The husband s a i d t h a t he and the w i f e had been shown 
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no o t h e r documents, i n c l u d i n g the g r a n d p a r e n t s ' p e t i t i o n f o r 

a d o p t i o n , nor had he and the w i f e spoken w i t h the lawyer who 

d r a f t e d the documents or had t h e i r own l a w y e r s . 

The stepgrandmother t e s t i f i e d t h a t , d u r i n g a week when 

she and the g r a n d f a t h e r had been s e p a r a t e d , she had w r i t t e n a 

l e t t e r t o her a t t o r n e y , r e q u e s t i n g t h a t she be removed as a 

p a r t y from the i n s t a n t l i t i g a t i o n . She acknowledged t h a t she 

had a r r a n g e d f o r the w i f e t o rea d the l e t t e r and t h a t she had 

t o l d the w i f e t h a t " i t was wrong" f o r the g r a n d f a t h e r t o take 

the c h i l d from the husband and the w i f e . The stepgrandmother 

s t a t e d t h a t she had a l s o t o l d the w i f e t h a t she had a l r e a d y 

r a i s e d one c h i l d and t h a t she was too o l d t o r a i s e a n o t h e r 

c h i l d . 

The g r a n d f a t h e r d e n i e d t h a t he had propos e d "something 

l i k e an a d o p t i o n " t o the w i f e , but he a d m i t t e d t h a t he had 

t o l d the w i f e t h a t , a f t e r the a d o p t i o n , she would c o n t i n u e t o 

be the c h i l d ' s mother and t h a t " t h i n g s would go on j u s t as 

u s u a l . " The g r a n d f a t h e r e x p l a i n e d t h a t i t was u s u a l f o r the 

c h i l d t o " r e s i d e " i n b o t h h i s home and i n the home of the 

husband and the w i f e , and, he i n s i s t e d , the c h i l d was w i t h him 

more than h a l f the t i m e . He a d m i t t e d , however, t h a t he had 
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not i n f o r m e d the p r o b a t e c o u r t i n h i s p e t i t i o n f o r a d o p t i o n 

t h a t the c h i l d had r e s i d e d anywhere o t h e r than w i t h the 

grand p a r e n t s s i n c e her b i r t h . 

On c r o s s - e x a m i n a t i o n , the g r a n d f a t h e r acknowledged t h a t 

h i s b r o t h e r had adopted t h a t b r o t h e r ' s g r a n d c h i l d r e n . In 

a d d i t i o n , the g r a n d f a t h e r a d m i t t e d t h a t he had p r e v i o u s l y 

proposed t o the husband t h a t he adopt a d i f f e r e n t c h i l d — one 

born t o the un i o n of the husband and a woman o t h e r than the 

w i f e — but, the g r a n d f a t h e r s a i d , the husband and the o t h e r 

woman had r e j e c t e d t h a t p r o p o s a l . The g r a n d f a t h e r 

acknowledged t h a t a f t e r the a d o p t i o n of the c h i l d i n t h i s 

case, the c h i l d had s t i l l been c o v e r e d by the husband's 

h e a l t h - i n s u r a n c e p o l i c y and had s t i l l been c l a i m e d as a 

dependent on the t a x r e t u r n s f i l e d by the husband and the 

w i f e , b u t, the g r a n d f a t h e r s a i d , he had p a i d the m a j o r i t y of 

the expenses a s s o c i a t e d w i t h the c h i l d because the husband and 

the w i f e had been s t r u g g l i n g f i n a n c i a l l y . F i n a l l y , the 

g r a n d f a t h e r a d m i t t e d t h a t , by v i r t u e of a d o p t i n g the c h i l d , he 

had begun r e c e i v i n g a d d i t i o n a l v e t e r a n ' s b e n e f i t s i n the 

amount of $100 per month and a d d i t i o n a l S o c i a l S e c u r i t y 

b e n e f i t s i n the amount of $739 per month. He d e n i e d , however, 
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t h a t h i s motive f o r a d o p t i n g the c h i l d was t o r e c e i v e those 

b e n e f i t s . 

On November 17, 2011, the c i r c u i t r u l e d on the w i f e ' s 

c l a i m a g a i n s t the g r a n d p a r e n t s and d i r e c t e d the e n t r y of a 

f i n a l judgment as t o t h a t r u l i n g . 1 See Rule 5 4 ( b ) , A l a . R. 

C i v . P. The c i r c u i t c o u r t ' s judgment s t a t e s : 

" T h i s cause, coming f o r t r i a l b e f o r e t h i s c o u r t 
on November 2, 2011, and November 4, 2011, on the 
c o m p l a i n t f o r i n t e r v e n t i o n f i l e d by the 
[grandparents] and the [ w i f e ' s ] c o u n t e r c l a i m 
t h e r e t o , and upon c o n s i d e r a t i o n t h e r e o f , t o g e t h e r 
w i t h ore tenus t e s t i m o n y , i t i s hereby o r d e r e d , 
adjudged and d e c r e e d as f o l l o w s : 

"1. The c o u r t d e t e r m i n e s , as the p a r t i e s have 
been p r e v i o u s l y a d v i s e d , t h a t i t has j u r i s d i c t i o n t o 
determine the c l a i m s p r e s e n t e d by the p a r t i e s . 

"2. That the [ w i f e ' s ] motion f o r a summary 
judgment on the i s s u e of whether the judgment of 
a d o p t i o n i s v o i d on i t s f a c e i s hereby d e n i e d . 

"3. The Court determines t h a t the [wife] has 
proven t h a t the [grandparents] p e r p e t r a t e d a f r a u d 
a g a i n s t the Probate Court of Walker County, Alabama, 
and made f a l s e r e p r e s e n t a t i o n s t o t h a t Court i n 
o r d e r t o i n v o k e the j u r i s d i c t i o n of t h a t Court and 
t o o b t a i n the a d o p t i o n the s u b j e c t of t h i s a c t i o n . 

"4. Judgment i s hereby r e n d e r e d i n f a v o r of the 
[wife] and a g a i n s t the [grandparents] on the 
[ w i f e ' s ] c o u n t e r c l a i m and independent a c t i o n t o s e t 

1The husband's c l a i m a g a i n s t the w i f e f o r a d i v o r c e 
remained pending b e f o r e the c i r c u i t c o u r t . 
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a s i d e an o r d e r of a d o p t i o n f o r f r a u d upon the c o u r t . 
T h e r e f o r e , the f i n a l decree of a d o p t i o n of March 11, 
2008, i s hereby s e t a s i d e and s a i d a d o p t i o n i s h e l d 
n u l l and v o i d . 

"5. T h i s c o u r t ' s o r d e r of Fe b r u a r y 4, 2010[, 
d i r e c t i n g the w i f e t o r e t u r n the c h i l d t o the 
gra n d p a r e n t s ] i s hereby d i s s o l v e d , and judgment i s 
ren d e r e d i n f a v o r of the [wife] and a g a i n s t the 
[grandparents] on the c o m p l a i n t i n i n t e r v e n t i o n . " 

The g r a n d p a r e n t s a p p e a l , a r g u i n g (1) t h a t the c i r c u i t 

c o u r t d i d not have j u r i s d i c t i o n t o s e t a s i d e the p r o b a t e 

c o u r t ' s judgment of a d o p t i o n ; (2) t h a t the f r a u d a l l e g e d t o 

have been committed i n t h i s case d i d not c o n s t i t u t e " f r a u d on 

the c o u r t " ; and (3) t h a t the c i r c u i t c o u r t ' s f a c t u a l f i n d i n g , 

t h a t the g r a n d p a r e n t s had committed the a l l e g e d f r a u d , was 

unsupported by the e v i d e n c e . The w i f e c r o s s - a p p e a l s , a r g u i n g 

t h a t the c i r c u i t c o u r t e r r e d i n d e t e r m i n i n g t h a t the judgment 

of a d o p t i o n was not v o i d because, she m a i n t a i n s , t h a t judgment 

was p r e d i c a t e d on a p e t i t i o n t h a t had not been v e r i f i e d as 

r e q u i r e d by § 26-10A-16(a). 

D i s c u s s i o n  

I . The C i r c u i t C o u r t ' s J u r i s d i c t i o n 

" [ R ] e l i e f from a judgment on the b a s i s of f r a u d i s i n 

essence an e q u i t a b l e remedy l o n g e x i s t i n g i n Alabama and now 

i n c o r p o r a t e d i n Alabama's Ru l e s of C i v i l P rocedure. See 
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Committee Comments, Rule 60, A l a . R. C i v . P." F r a n c i s v.  

N i c h o l a s , 689 So. 2d 101, 104 ( A l a . C i v . App. 1996). 

In Large v. Hayes, 534 So. 2d 1101, 1105-06 ( A l a . 1988), 

our supreme c o u r t e x p l a i n e d the h i s t o r i c a l u n d e r p i n n i n g s of 

Rule 60(b), A l a . R. C i v . P., and the d i s t i n c t i o n between a 

" b i l l of r e v i e w " and a " b i l l i n the n a t u r e of a b i l l of 

re v i e w " : 

"Rule 60(b) r e t a i n s the substance of the d e v i c e s 
f o r making an e x t r a o r d i n a r y a t t a c k on a judgment 
t h a t were i n e f f e c t a t the time of the a d o p t i o n of 
the R u l e , though the w r i t s t hemselves, i . e . coram 
n o b i s , coram v o b i s , a u d i t a q u e r e l a , supersedeas, 
b i l l s of r e v i e w , and b i l l s i n the n a t u r e of a b i l l 
of r e v i e w , were a b o l i s h e d by the R u l e . The r e l i e f 
must be by motion, as p r e s c r i b e d by Rule 60, or by 
an 'independent a c t i o n ' t h a t seeks t o v a c a t e the 
judgment on one of the grounds on which i t c o u l d 
have been v a c a t e d p r i o r t o the p r o m u l g a t i o n of Rule 
60. ... A b i l l of r e v i e w must be based upon e r r o r of 
law apparent upon the r e c o r d or upon newly 
d i s c o v e r e d e v i d e n c e . Cunningham v. Wood, 224 A l a . 
288, 289, 140 So. 351 (1932). '[A] b i l l which seeks 
to v a c a t e a decree f o r f r a u d , a c t u a l or 
c o n s t r u c t i v e , or ... because of any o t h e r 
c i r c u m s t a n c e which i s s u f f i c i e n t t o annul i t as 
b e i n g v o i d a b l e , i s s a i d t o be a b i l l i n the n a t u r e 
of a b i l l of r e v i e w . ' Cunningham v. Wood, s u p r a . " 

"Under Rule 6 0 ( b ) , A [ l a ] . R. C i v . P., a p r i o r judgment can be 

c o l l a t e r a l l y a t t a c k e d i n an independent a c t i o n f o r ' f r a u d upon 

the c o u r t . ' The independent a c t i o n must be brought w i t h i n 

t h r e e y e ars a f t e r the e n t r y of a judgment or w i t h i n one year 

12 
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a f t e r d i s c o v e r y by the a g g r i e v e d p a r t y of the f r a u d . Waldrop 

v. Waldrop, 395 So. 2d 60 ( A l a . C i v . App. 1980)." Aker v. 

S t a t e ex r e l . R o y s t e r , 477 So. 2d 437, 437 ( A l a . C i v . App. 

1985). U n l i k e p r o b a t e c o u r t s , which are " ' c o u r t [ s ] of law 

and, t h e r e f o r e , g e n e r a l l y do[] not possess j u r i s d i c t i o n t o 

determine e q u i t a b l e i s s u e s , ' " K i s h Land Co. v. Thomas, 42 So. 

3d 1235, 1237 ( A l a . C i v . App. 2010) ( q u o t i n g Lappan v. 

L o v e t t e , 577 So. 2d 893, 896 ( A l a . 1991)), "Alabama's c i r c u i t 

c o u r t s do have j u r i s d i c t i o n over e q u i t a b l e m a t t e r s . Alabama 

Code 1975, § 12-11-31(1), p r o v i d e s t h a t the j u r i s d i c t i o n of 

the c i r c u i t c o u r t s as t o e q u i t a b l e m a t t e r s extends 'to a l l 

c i v i l a c t i o n s i n which a p l a i n and adequate remedy i s not 

p r o v i d e d i n the o t h e r j u d i c i a l t r i b u n a l s . ' " I d . 

A p r o b a t e c o u r t ' s a u t h o r i t y t o s e t a s i d e an a d o p t i o n on 

c o l l a t e r a l a t t a c k i s governed by A l a . Code 1975, § 

26-10A-25(d), 2 which p r o v i d e s t h a t 

"[a] f i n a l decree of a d o p t i o n may not be 
c o l l a t e r a l l y a t t a c k e d , except i n cases of f r a u d or 
where the adoptee has been kidnapped, a f t e r the 
e x p i r a t i o n of one year from the e n t r y of the f i n a l 
decree and a f t e r a l l a p p e a l s , i f any." 

2But see § 26-10A-14(a), su p r a . 
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See G.M. v. T.W., 75 So. 3d 1181, 1186-87 ( A l a . C i v . App. 

2011). The f a c t t h a t the p r o b a t e c o u r t has s t a t u t o r y 

j u r i s d i c t i o n , p u r s u a n t t o § 26-10A-25(d), t o e n t e r t a i n a 

c o l l a t e r a l a t t a c k on a judgment of a d o p t i o n does not, however, 

v i t i a t e e i t h e r (a) the c i r c u i t c o u r t ' s j u r i s d i c t i o n t o 

e n t e r t a i n an independent a c t i o n t o have a p r o b a t e c o u r t ' s 

judgment s e t a s i d e on the ground of f r a u d on the c o u r t or (b) 

the c i r c u i t c o u r t ' s g e n e r a l e q u i t a b l e j u r i s d i c t i o n t o d e c i d e 

a l l i s s u e s between the p a r t i e s i n a d i v o r c e a c t i o n . 

" A l t h o u g h the t y p i c a l approach f o r a t t a c k i n g a judgment 

under R u l e 60(b) i s by f i l i n g a motion i n the c o u r t t h a t 

r e n d e r e d the judgment, ... the r u l e does p r o v i d e f o r 

c o l l a t e r a l a t t a c k on a judgment by f i l i n g an independent 

a c t i o n . " EB I n v s . , L.L.C. v. A t l a n t i s Dev., I n c . , 930 So. 2d 

502, 508 ( A l a . 2005). 

"[T]he Committee Comments on 1973 A d o p t i o n of Rule 
60, A l a . R. C i v . P., ... s t a t e t h a t ' i f r e l i e f from 
the judgment i s sought i n some o t h e r c o u r t than the  
c o u r t which r e n d e r e d the judgment, the p a r t y s h o u l d 
b r i n g an independent p r o c e e d i n g ' (emphasis added). 
While t h e r e might o t h e r w i s e be ' l i t t l e p r o c e d u r a l 
d i f f e r e n c e ' between a Rule 60(b) motion and an 
independent a c t i o n (see i d . ) , the apparent i n t e n t of  
the d r a f t e r s of our r u l e was t o l i m i t the  
a v a i l a b i l i t y of such 'independent a c t i o n s ' t o c o u r t s  
o t h e r than the c o u r t t h a t o r i g i n a l l y r e n d e r e d the  
judgment." 

14 



2110621 
Robinson v. Kato, 944 So. 2d 965, 968 ( A l a . C i v . App. 2006) 

(P i t t m a n , J . , c o n c u r r i n g s p e c i a l l y ) (second emphasis added). 

See a l s o S w i g e r t v. S w i g e r t , 553 So. 2d 607, 608-09 ( A l a . C i v . 

App. 1989) ( n o t i n g t h a t a p a r t y had c o r r e c t l y a s s e r t e d t h a t 

" r e l i e f from a judgment may be sought v i a the commencement of 

an independent a c t i o n i n a c o u r t d i f f e r e n t from t h a t which 

ren d e r e d the judgment"). 

In the p r e s e n t case, the w i f e ' s independent a c t i o n 

s e e k i n g t o s e t a s i d e the a d o p t i o n was a compulsory 

c o u n t e r c l a i m t h a t i m p l i c a t e d a c e n t r a l i s s u e i n the d i v o r c e 

a c t i o n , namely: the parentage and custody of a c h i l d born t o 

the husband and the w i f e b e f o r e they m a r r i e d . The c i r c u i t 

c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n t o a d j u d i c a t e those 

i s s u e s . " I t i s an axiom t h a t h a v i n g assumed j u r i s d i c t i o n a 

c o u r t of e q u i t y w i l l s e t t l e a l l the e q u i t i e s between the 

p a r t i e s . " C r e e l v. C r e e l , 342 So. 2d 793, 794 ( A l a . C i v . App. 

1977) . Cf. Ex p a r t e Jones, 896 So. 2d 553, 556 ( A l a . C i v . 

App. 2004) ( r e j e c t i n g the argument t h a t p a t e r n i t y must be 

determined e x c l u s i v e l y under the Alabama U n i f o r m Parentage A c t 

and h o l d i n g t h a t w i f e had a c l e a r l e g a l r i g h t t o the i s s u a n c e 

of a w r i t of mandamus d i r e c t i n g the c i r c u i t c o u r t t o d e c i d e i n 
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d i v o r c e a c t i o n the p a t e r n i t y of a c h i l d born b e f o r e the 

p a r t i e s ' m a r r i a g e because, " ' " [ i ] n a cus t o d y or d i v o r c e 

a c t i o n , the i s s u e of parentage i s c e n t r a l t o the d i s p o s i t i o n 

of the cas e " ' " ( q u o t i n g F l o y d v. F l o y d , 701 So. 2d 1151, 1153 

(A l a . C i v . App. 1997), q u o t i n g i n t u r n M.M. v. C.M., 600 So. 

2d 316, 317 ( A l a . C i v . App. 1 9 9 2 ) ) ) . 

In s u p p o r t of t h e i r argument t h a t an independent a c t i o n 

s e e k i n g t o s e t a s i d e the pr o b a t e c o u r t ' s a d o p t i o n judgment 

c o u l d p r o p e r l y be f i l e d o n l y i n the pr o b a t e c o u r t , the 

grand p a r e n t s c i t e M.A.N. v. J.A.N., 611 So. 2d 1090 ( A l a . C i v . 

App. 1992), B.W.C. v. A.N.M., 590 So. 2d 282 ( A l a . C i v . App. 

1991), and Holcomb v. Bomar, 392 So. 2d 1204 ( A l a . C i v . App. 

1981). We w i l l d i s c u s s those cases i n r e v e r s e o r d e r . 

In Holcomb, sup r a , the b i o l o g i c a l mother sought t o have 

two judgments of a d o p t i o n s e t a s i d e on grounds of f r a u d ; one 

judgment had been re n d e r e d i n 1972 and the o t h e r i n 1976. 

W i t h i n f o u r months of the r e n d i t i o n of the 1972 judgment, the 

mother f i l e d i n the p r o b a t e c o u r t a p e t i t i o n t o s e t a s i d e t h a t 

judgment. She f a i l e d t o pursue the a c t i o n , however, and i t 

remained pending i n the p r o b a t e c o u r t . More than a year a f t e r 

the r e n d i t i o n of the 1976 judgment, the mother f i l e d i n the 
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c i r c u i t c o u r t a p e t i t i o n t o s e t a s i d e t h a t judgment. She a l s o 

sought t o have her a c t i o n c h a l l e n g i n g the 1972 judgment 

removed from the p r o b a t e c o u r t and c o n s o l i d a t e d w i t h her 

a c t i o n c h a l l e n g i n g the 1976 judgment. "Removal was o r d e r e d 

and the cases [were] c o n s o l i d a t e d f o r t r i a l . " 392 So. 2d a t 

1205. The c i r c u i t c o u r t u p h e l d the v a l i d i t y of b o t h 

a d o p t i o n s , and the mother appealed t o t h i s c o u r t . 

With r e s p e c t t o the mother's a c t i o n c h a l l e n g i n g the 1972 

a d o p t i o n , t h i s c o u r t h e l d t h a t t h e r e was no a u t h o r i t y t o 

remove the a d o p t i o n p r o c e e d i n g from p r o b a t e c o u r t t o c i r c u i t 

c o u r t . We s t a t e d : "There i s no s t a t u t e f o r removal of any 

p r o c e e d i n g i n the p r o b a t e c o u r t t o the c i r c u i t c o u r t e x c e p t § 

12-11-41, [ A l a . Code 1975], p e r t a i n i n g t o a d m i n i s t r a t i o n of 

e s t a t e s . " I d . With r e s p e c t t o the mother's a c t i o n 

c h a l l e n g i n g the 1976 a d o p t i o n , we s t a t e d : 

"We have d i l i g e n t l y s e a r c h e d f o r some l e g a l 
a u t h o r i t y p e r m i t t i n g the c i r c u i t c o u r t t o determine, 
by independent p e t i t i o n , the v a l i d i t y of an a d o p t i o n 
decree e n t e r e d by the p r o b a t e c o u r t . We have found 
no such a u t h o r i t y . We are c o n v i n c e d the c i r c u i t 
c o u r t had no j u r i s d i c t i o n t o e n t e r t a i n the o r i g i n a l 
p e t i t i o n c h a l l e n g i n g the v a l i d i t y of the p r o b a t e 
c o u r t decree f o r a d o p t i o n e n t e r e d i n 1976. That 
p e t i t i o n c o u l d o n l y be f i l e d i n the p r o b a t e c o u r t . " 
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I d . As our d i s c u s s i o n of Rule 60(b) independent a c t i o n s , 

s u p r a , i n d i c a t e s , an independent a c t i o n s e e k i n g r e l i e f from a 

judgment may be sought i n a c o u r t o t h e r than the c o u r t t h a t 

r e n d e r e d the judgment. T h e r e f o r e , the Holcomb c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n of the b i o l o g i c a l mother's independent a c t i o n 

c h a l l e n g i n g the 1976 a d o p t i o n , and we o v e r r u l e Holcomb on t h a t 

p o i n t of law. 

In B.W.C., supra , the husband and w i f e adopted two 

c h i l d r e n i n 1984. The p a r t i e s l a t e r d i v o r c e d , and t h r e e years 

a f t e r the r e n d i t i o n of the a d o p t i o n judgment, the husband 

f i l e d an a c t i o n i n the p r o b a t e c o u r t t o s e t a s i d e the a d o p t i o n 

judgment on grounds of f r a u d , a l l e g i n g t h a t h i s s i g n a t u r e on 

the a d o p t i o n p e t i t i o n had been f o r g e d . The p r o b a t e c o u r t 

t r a n s f e r r e d the case t o the j u v e n i l e c o u r t , and the j u v e n i l e 

c o u r t d e n i e d the r e l i e f sought by the husband. The j u v e n i l e 

c o u r t s t a t e d t h a t i t had r e v i e w e d the t r a n s c r i p t of the 

p a r t i e s ' d i v o r c e p r o c e e d i n g and had d e t e r m i n e d t h a t the 

v a l i d i t y of the a d o p t i o n s had not o n l y been r a i s e d i n t h a t 

p r o c e e d i n g , but a l s o had been addressed by the c i r c u i t c o u r t ' s 

judgment o r d e r i n g the husband t o pay c h i l d s u p p o r t f o r the two 
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c h i l d r e n . The husband, however, had not appealed from the 

d i v o r c e judgment. 

The husband a p p e a l e d t o t h i s c o u r t from the j u v e n i l e 

c o u r t ' s judgment, and we d i s m i s s e d the a p p e a l as moot, c i t i n g 

former § 26-10-5(c), A l a . Code 1975 ( r e p e a l e d by A c t No. 554, 

§ 38, A l a . A c t s 1990 ( e f f e c t i v e January 1, 1991)), which 

" p r o h i b i t [ e d ] a decree of a d o p t i o n from b e i n g s e t a s i d e a f t e r 

the l a p s e of f i v e y e a r s . " B.W.C. v. A.N.M., 590 So. 2d 279, 

279 ( A l a . C i v . App. 1991). The husband p e t i t i o n e d the Supreme 

Court of Alabama f o r c e r t i o r a r i r e v i e w . The supreme c o u r t 

g r a t e d c e r t i o r a r i r e v i e w and r e v e r s e d t h i s c o u r t ' s judgment, 

h o l d i n g t h a t former § 26-10-5(c) r e q u i r e d t h a t an a c t i o n t o 

have an a d o p t i o n s e t a s i d e be commenced, not a d j u d i c a t e d , 

w i t h i n the f i v e - y e a r p e r i o d and t h a t the husband's p e t i t i o n 

had been f i l e d w i t h i n t h a t p e r i o d . Ex p a r t e B.W.C., 590 So. 

2d 279 ( A l a . 1991). 

On remand a f t e r the supreme c o u r t ' s r e v e r s a l , t h i s c o u r t 

s t a t e d t h a t the d i s p o s i t i v e i s s u e was "whether the c i r c u i t 

c o u r t , which g r a n t e d the d i v o r c e , had s u b j e c t m a t ter 

j u r i s d i c t i o n over the a d o p t i o n s such t h a t i t c o u l d e i t h e r 

u p h o l d them or s e t them a s i d e . " B.W.C., 590 So. 2d a t 283. 
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R e l y i n g on Holcomb, s u p r a , t h i s c o u r t h e l d t h a t "the c i r c u i t 

c o u r t which g r a n t e d the d i v o r c e had not a c q u i r e d s u b j e c t 

m a t t e r j u r i s d i c t i o n over the ad o p t i o n s by any s t a t u t o r y 

mechanism" and " c o u l d not have r a t i f i e d or s e t a s i d e the 

a d o p t i o n s . " I d . 

Because the c o u r t i n B.W.C. e r r o n e o u s l y f a i l e d t o 

c o n s i d e r t h a t the c i r c u i t c o u r t had s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the i s s u e c o n c e r n i n g the v a l i d i t y of the 

ad o p t i o n s by v i r t u e of i t s g e n e r a l e q u i t a b l e j u r i s d i c t i o n t o 

de c i d e a l l i s s u e s between the p a r t i e s i n a d i v o r c e a c t i o n , we 

o v e r r u l e B.W.C. 

The r e m a i n i n g case c i t e d by the gr a n d p a r e n t s , M.A.N., 

sup r a , does not s t a n d f o r the p r o p o s i t i o n t h a t an a c t i o n t o 

s e t a s i d e an a d o p t i o n judgment must be brought i n the p r o b a t e 

c o u r t , as the gr a n d p a r e n t s contend. R a t h e r , i t stands f o r the 

p r o p o s i t i o n t h a t t h e r e i s no s t a t u t o r y a u t h o r i t y t o t r a n s f e r 

an a d o p t i o n p r o c e e d i n g from p r o b a t e c o u r t t o c i r c u i t c o u r t 

u n l e s s the c i r c u i t c o u r t i s e x e r c i s i n g j u v e n i l e j u r i s d i c t i o n . 

In M.A.N., the b i o l o g i c a l p a r e n t s , c l a i m i n g t h a t t h e i r 

c onsents t o the a d o p t i o n of t h e i r c h i l d by the c h i l d ' s 

p a t e r n a l g r a n d f a t h e r and stepgrandmother were i n v a l i d , moved 
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the p r o b a t e c o u r t t o s e t a s i d e the a d o p t i o n . The p r o b a t e 

c o u r t t r a n s f e r r e d the case t o the c i r c u i t c o u r t f o r a h e a r i n g 

on the i s s u e of c h i l d c u s t o d y . F o l l o w i n g t h a t h e a r i n g , the 

c i r c u i t c o u r t d e termined t h a t the b i o l o g i c a l p a r e n t s ' consents 

were i n v a l i d and s e t a s i d e the a d o p t i o n judgment. L a t e r , 

however, the c i r c u i t c o u r t v a c a t e d i t s r u l i n g , a g r e e i n g w i t h 

the g r a n d p a r e n t s ' argument t h a t the c i r c u i t c o u r t ' s judgment 

was n u l l and v o i d because the case was " ' i n the wrong c o u r t . ' " 

611 So. 2d a t 1091. The b i o l o g i c a l mother a p p e a l e d t o t h i s 

c o u r t , and we a f f i r m e d , h o l d i n g t h a t , a l t h o u g h §§ 12-12-34 and 

12-12-35(a), A l a . Code 1975, a u t h o r i z e d the t r a n s f e r of an 

a d o p t i o n p r o c e e d i n g t o a c o u r t t h a t was e x e r c i s i n g j u v e n i l e 

j u r i s d i c t i o n , the r e c o r d d i d not r e f l e c t t h a t the c i r c u i t 

c o u r t was e x e r c i s i n g j u v e n i l e j u r i s d i c t i o n and, a c c o r d i n g l y , 

t h a t c o u r t l a c k e d j u r i s d i c t i o n of the s u b j e c t m a t t e r . 390 So. 

2d a t 1092. Because the p r e s e n t case does not i n v o l v e the 

t r a n s f e r of an a d o p t i o n p r o c e e d i n g t o c i r c u i t c o u r t , M.A.N. i s 

s i m p l y i n a p p l i c a b l e here. 
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I I . Fraud on the Court 

S e c t i o n 26-10A-28, A l a . Code 1975, which governs a d o p t i o n 

by g r a n d p a r e n t s and o t h e r r e l a t i v e s , p r o v i d e s , i n p e r t i n e n t 

p a r t : 

"A g r a n d f a t h e r ... and [ h i s ] r e s p e c t i v e s p o u s e [ ] , i f 
any may adopt a minor g r a n d c h i l d ... a c c o r d i n g t o 
the p r o v i s i o n s of t h i s c h a p t e r , except t h a t : 

"(1) B e f o r e the f i l i n g of the p e t i t i o n f o r 
a d o p t i o n , the adoptee must have r e s i d e d f o r a p e r i o d 
of one year w i t h the p e t i t i o n e r , u n l e s s t h i s f i l i n g 
p r o v i s i o n i s waived by the c o u r t f o r good cause 
shown; 

"(2) No [pre-placement] i n v e s t i g a t i o n under 
S e c t i o n 26-10A-19 s h a l l occur u n l e s s o t h e r w i s e 
d i r e c t e d by the c o u r t . ... " 

The c h i l d was born on August 31, 2006. In t h e i r December 

17, 2007, p e t i t i o n t o adopt the c h i l d , the g r a n d p a r e n t s 

a l l e g e d t h a t the c h i l d "has r e s i d e d i n the p e t i t i o n e r s ' home 

s i n c e August 31, 2006," and t h a t " s a i d c h i l d i s now i n the 

p h y s i c a l c u s t o d y of [the p a t e r n a l g r a n d f a t h e r and the p a t e r n a l 

s t e p g r a n d m o t h e r ] . " The ev i d e n c e i n d i c a t e d t h a t the c h i l d had 

spent s u b s t a n t i a l time a t the g r a n d p a r e n t s ' house, i n c l u d i n g 

o v e r n i g h t v i s i t s . The husband, the w i f e , and the c h i l d l i v e d 

next door t o the g r a n d p a r e n t s ; the c h i l d e n j o y e d p l a y i n g a t 

the g r a n d p a r e n t s ' house; b o t h p a r e n t s worked o u t s i d e the home; 
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and the g r a n d f a t h e r was r e t i r e d . Even v i e w i n g the evi d e n c e i n 

the l i g h t most f a v o r a b l e t o the gra n d p a r e n t s — i . e . , 

c r e d i t i n g the g r a n d p a r e n t s ' t e s t i m o n y t h a t they had "kept" the 

c h i l d more than h a l f the time — the c i r c u i t c o u r t c o u l d 

r e a s o n a b l y have found t h a t the c h i l d had never " r e s i d e d " i n 

the g r a n d p a r e n t s ' home, much l e s s " r e s i d e d " w i t h the 

gran d p a r e n t s s i n c e her b i r t h , b u t , i n s t e a d , had o n l y v i s i t e d 

w i t h them, and thus t h a t the a l l e g a t i o n i n the g r a n d p a r e n t s ' 

a d o p t i o n p e t i t i o n was knowingly f a l s e . 

C i t i n g t h i s c o u r t ' s r e c e n t d e c i s i o n i n McGee v. B e v i l l , 

[Ms. 2101209, June 29, 2012] So. 3d ( A l a . C i v . App. 

2012), and o t h e r cases i n v o l v i n g p e r j u r y , the g r a n d p a r e n t s 

argue t h a t a f a l s e a l l e g a t i o n i n a p l e a d i n g may i n d i c a t e f r a u d 

between the p a r t i e s t o the l i t i g a t i o n , but i t does not 

c o n s t i t u t e f r a u d on the c o u r t . We d i s a g r e e . In Anderson v. 

Anderson, 250 A l a . 427, 34 So. 2d 585 (1948), our supreme 

c o u r t s t a t e d : 

" I t i s t h o r o u g h l y e s t a b l i s h e d t h a t a decree w i l l 
not be s e t a s i d e on a b i l l i n the n a t u r e of a b i l l 
of r e v i e w s o l e l y because i t was p r e d i c a t e d on f a l s e 
t e s t i m o n y ; nor on f a l s e a l l e g a t i o n s i n the b i l l on 
which i t i s founded, u n l e s s those a l l e g a t i o n s are  
n e c e s s a r y t o i n v o k e the j u r i s d i c t i o n of the c o u r t t o 
render the decree under a t t a c k . " 
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250 A l a . a t 430, 34 So. 2d a t 588 (emphasis added; c i t a t i o n s 

o m i t t e d ) . 

" ' I n Alabama, the r i g h t of a d o p t i o n i s p u r e l y 
s t a t u t o r y and i n d e r o g a t i o n of the common law, ... 
and u n l e s s the s t a t u t e by ex p r e s s p r o v i s i o n or 
n e c e s s a r y i m p l i c a t i o n c o n f e r s the r i g h t of a d o p t i o n , 
such r i g h t does not e x i s t . ' Evans v. Rosser, 280 
A l a . 163, 164-65, 190 So. 2d 716, 717 (1966) ( c i t i n g 
Doby v. C a r r o l l , 274 A l a . 273, 147 So. 2d 803 
(1962))." 

Hays v. Hays, 946 So. 2d 867, 869 ( A l a . C i v . App. 2006) . The 

c i r c u i t c o u r t c o u l d r e a s o n a b l y have d e t e r m i n e d t h a t the 

gr a n d p a r e n t s ' a l l e g a t i o n t h a t the c h i l d had r e s i d e d w i t h them 

s i n c e her b i r t h was made t o invo k e the power of the p r o b a t e 

c o u r t , p u r s u a n t t o § 26-10A-28, t o g r a n t t h e i r a d o p t i o n 

p e t i t i o n . See A.M.H. v. T.L.H., 733 So. 2d 421, 423 ( A l a . 

C i v . App. 1998) ( h o l d i n g t h a t b i o l o g i c a l mother had 

p e r p e t r a t e d a f r a u d on a c o u r t i n G e o r g i a , where she had 

sought a d i v o r c e and cust o d y of c h i l d p r e v i o u s l y adopted by 

gr a n d p a r e n t s , by making a b a s e l e s s c l a i m t h a t her consent t o 

the c h i l d ' s a d o p t i o n had been o b t a i n e d by "'undue i n f l u e n c e , 

f r a u d , and d e c e i t ' " and by knowingly and f a l s e l y a v e r r i n g t h a t  

she had met the six-month r e s i d e n c y r equirement f o r the  

Ge o r g i a d i v o r c e ) . 
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The d i s s e n t i m p l i e s t h a t the requirement of § 26-10A-

28(1) -- i . e . , t h a t the c h i l d have r e s i d e d w i t h the 

grand p a r e n t s f o r one year — i s not j u r i s d i c t i o n a l because 

t h a t requirement c o u l d have been waived by the p r o b a t e c o u r t 

" f o r good cause shown." The w a i v e r p r o v i s i o n , however, i s 

n e c e s s a r i l y dependent upon a p r o b a t e c o u r t ' s d e t e r m i n a t i o n , 

f o l l o w i n g a h e a r i n g , t h a t "good cause" e x i s t s , see, e.g., Ex  

p a r t e Owen, 860 So. 2d 877, 880 ( A l a . 2003) -- a d e t e r m i n a t i o n 

w i t h o u t which, as i n t h i s case, p l e a d i n g the r e s i d e n c y 

requirement i s c l e a r l y j u r i s d i c t i o n a l . Cf. Alabama Dep't of  

Human Res. v. B.V., 59 So. 3d 700, 709-10 ( A l a . C i v . App. 

2010) ( d i s c u s s i n g § 26-10A-25(b), A l a . Code 1975, which 

p r o v i d e s t h a t "the c o u r t s h a l l g r a n t a f i n a l decree of 

a d o p t i o n i f i t f i n d s on c l e a r and c o n v i n c i n g e v i d e n c e t h a t ... 

[t ] h e adoptee has been i n the a c t u a l p h y s i c a l c u s t o d y of the 

p e t i t i o n e r s f o r a p e r i o d of 60 days, u n l e s s f o r good cause 

shown, t h i s r equirement i s waived by the c o u r t , " and s t a t i n g 

t h a t "no p a r t y contended a t t r i a l t h a t the J e f f e r s o n Probate 

Court s h o u l d not g r a n t [the f o s t e r p a r e n t s ' ] a d o p t i o n p e t i t i o n 

on the b a s i s t h a t [the adoptee] had not been i n [the f o s t e r 

p a r e n t s ' ] p h y s i c a l custody f o r 60 days p r i o r t o the h e a r i n g " ) . 
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In l i g h t of e v i d e n c e i n d i c a t i n g t h a t the g r a n d f a t h e r i n 

the p r e s e n t case (a) had p r e v i o u s l y approached the husband 

w i t h a p r o p o s a l t o adopt a d i f f e r e n t c h i l d , the o f f s p r i n g of 

the husband and a woman o t h e r than the w i f e , (b) had t o l d the 

w i f e not t o t e l l anyone of h i s p r o p o s a l t o adopt the c h i l d , 

and (c) had r e c e i v e d , by v i r t u e of the a d o p t i o n , a d d i t i o n a l 

government b e n e f i t s i n the amount of $839 per month, but t h a t 

(d) no o t h e r changes i n the p a r t i e s ' l i v i n g arrangements or 

c a r e t a k i n g r e s p o n s i b i l i t i e s f o r the c h i l d had changed u n t i l 

the husband and the w i f e had s e p a r a t e d , the c i r c u i t c o u r t was 

a u t h o r i z e d t o conclude t h a t the g r a n d p a r e n t s had f r a u d u l e n t l y 

c o n c o c t e d a sham cause of a c t i o n f o r f i n a n c i a l g a i n , t h e r e b y 

p e r p e t r a t i n g a f r a u d on the V e t e r a n s ' A d m i n i s t r a t i o n , the 

S o c i a l S e c u r i t y A d m i n i s t r a t i o n , and the Probate Court of 

Walker County. See Duncan v. Johnson, 338 So. 2d 1243, 1251 

( A l a . 1976) . In Duncan, our supreme c o u r t h e l d t h a t a 

m i s r e p r e s e n t a t i o n t o the c o u r t t h a t minor c h i l d r e n who h e l d a 

remainder i n t e r e s t i n l a n d a l s o h e l d a cotenancy i n t e r e s t i n 

the l a n d , so as t o g i v e the p r o b a t e c o u r t j u r i s d i c t i o n over a 

p r o c e e d i n g f o r the s a l e of the l a n d f o r d i v i s i o n , c o n s t i t u t e d 

a f r a u d on the c o u r t . The Duncan c o u r t s t a t e d : 
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"'[W]here the j u r i s d i c t i o n of the c o u r t of law i s 
a c q u i r e d by the f r a u d u l e n t c o n c o c t i o n of a s i m u l a t e d 
cause of a c t i o n , the f r a u d i t s e l f t o be consummated 
through the i n s t r u m e n t a l i t y of a c o u r t of j u s t i c e , 
the p r o t e c t i o n of the c o u r t demands t h a t t h e r e 
s h o u l d be a remedy.'" 

338 So. 2d a t 1251 ( q u o t i n g Bolden v. S l o s s - S h e f f i e l d S t e e l & 

I r o n Co., 215 A l a . 334, 335, 110 So. 574, 575 (1925)). 

In the i n s t a n t case, the g r a n d p a r e n t s argue t h a t the 

w i f e , who s i g n e d the c o n s e n t - f o r - a d o p t i o n forms w i t h o u t 

r e a d i n g them, i n q u i r i n g as t o t h e i r i m p o r t , or a t t e m p t i n g t o 

r o o t out the a l l e g e d f r a u d i n the p r o b a t e c o u r t , s h o u l d be 

d e n i e d r e l i e f because she was not d i l i g e n t i n p r o t e c t i n g her 

r i g h t s . The Supreme Court of the U n i t e d S t a t e s answered a 

s i m i l a r argument i n H a z e l - A t l a s G l a s s Co. v. H a r t f o r d - E m p i r e  

Co., 322 U.S. 238 (1944), o v e r r u l e d on o t h e r grounds, St a n d a r d  

O i l Co. of C a l i f o r n i a v. U n i t e d S t a t e s , 429 U.S. 17 (1976), a 

s e m i n a l f r a u d - o n - t h e - c o u r t d e c i s i o n . 

In H a z e l - A t l a s , the Supreme Court o r d e r e d the Court of 

A p p e als f o r the T h i r d C i r c u i t t o s e t a s i d e a n i n e - y e a r - o l d 

p a t e n t - i n f r i n g e m e n t judgment i n f a v o r of H a r t f o r d - E m p i r e 

Company ( " H a r t f o r d " ) . The Court d e termined t h a t H a r t f o r d had 

d e l i b e r a t e l y p l a n n e d and e x e c u t e d a scheme t o d e f r a u d the 

U n i t e d S t a t e s P a t e n t O f f i c e by u s i n g an a r t i c l e about the 
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machine f o r which i t was s e e k i n g a p a t e n t . The a r t i c l e had 

been w r i t t e n by H a r t f o r d ' s own employees but p u b l i s h e d i n a 

t r a d e j o u r n a l under the name of a supposedly o b j e c t i v e e x p e r t , 

who had been " p a i d o f f " by H a r t f o r d . A f t e r H a r t f o r d was 

u n s u c c e s s f u l i n a l a t e r p a t e n t - i n f r i n g e m e n t a c t i o n a g a i n s t 

H a z e l - A t l a s G l a s s Company, H a r t f o r d c i t e d the bogus a r t i c l e t o 

the T h i r d C i r c u i t C ourt of Appeals i n s u p p o r t of i t s argument 

on a p p e a l ; the T h i r d C i r c u i t C ourt of Appeals quoted 

e x t e n s i v e l y from the a r t i c l e i n i t s d e c i s i o n i n f a v o r of 

H a r t f o r d . The Supreme Court o r d e r e d the T h i r d C i r c u i t Court 

of Appeals t o s e t a s i d e i t s d e c i s i o n . J u s t i c e Hugo B l a c k , 

w r i t i n g f o r the C o u r t , s t a t e d : 

"Every element of the f r a u d here d i s c l o s e d 
demands the e x e r c i s e of the h i s t o r i c power of e q u i t y 
t o s e t a s i d e f r a u d u l e n t l y b e g o t t e n judgments. T h i s 
i s not s i m p l y a case of a judgment o b t a i n e d w i t h the 
a i d of a w i t n e s s who, on the b a s i s of 
a f t e r - d i s c o v e r e d e v i d e n c e , i s b e l i e v e d p o s s i b l y t o 
have been g u i l t y of p e r j u r y . Here, even i f we 
c o n s i d e r n o t h i n g but H a r t f o r d ' s sworn a d m i s s i o n s , we 
f i n d a d e l i b e r a t e l y p l a n n e d and c a r e f u l l y e x e c u t e d 
scheme t o d e f r a u d not o n l y the P a t e n t O f f i c e but the 
C i r c u i t C ourt of A p p e a l s . " 

322 U.S. a t 245. Answering H a r t f o r d ' s argument t h a t H a z e l -

A t l a s was e n t i t l e d t o no r e l i e f because i t had been d e r e l i c t 
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i n f a i l i n g t o d i s c o v e r and r o o t out the a l l e g e d f r a u d i n the 

t r i a l c o u r t , the Court c o n t i n u e d : 

"[E]ven i f H a z e l d i d not e x e r c i s e the h i g h e s t degree 
of d i l i g e n c e H a r t f o r d ' s f r a u d cannot be condoned f o r 
t h a t reason a l o n e . T h i s m a t t e r does not concern o n l y 
p r i v a t e p a r t i e s . There are i s s u e s of g r e a t moment t o 
the p u b l i c i n a p a t e n t s u i t . Furthermore, tampering 
w i t h the a d m i n i s t r a t i o n of j u s t i c e i n the manner 
i n d i s p u t a b l y shown here i n v o l v e s f a r more than an 
i n j u r y t o a s i n g l e l i t i g a n t . I t i s a wrong a g a i n s t 
the i n s t i t u t i o n s s e t up t o p r o t e c t and s a f e g u a r d the 
p u b l i c , i n s t i t u t i o n s i n which f r a u d cannot 
c o m p l a c e n t l y be t o l e r a t e d c o n s i s t e n t l y w i t h the good 
o r d e r of s o c i e t y . ... The p u b l i c w e l f a r e demands 
t h a t the a g e n c i e s of p u b l i c j u s t i c e be not so 
impotent t h a t they must always be mute and h e l p l e s s 
v i c t i m s of d e c e p t i o n and f r a u d . " 

322 U.S. a t 246 ( c i t a t i o n s o m i t t e d ) . 

C o n c l u s i o n 

The c i r c u i t c o u r t d i d not e r r i n d e t e r m i n i n g t h a t the 

w i f e was e n t i t l e d t o have the a d o p t i o n judgment s e t a s i d e on 

the ground of f r a u d on the c o u r t . The judgment of the Walker 

C i r c u i t C ourt i s a f f i r m e d . The w i f e ' s c r o s s - a p p e a l i s 

d i s m i s s e d as moot. 

APPEAL — AFFIRMED. 

CROSS-APPEAL — DISMISSED. 

Thomas and Moore, J J . , concur. 

Donaldson, J . , d i s s e n t s , w i t h w r i t i n g , which Thompson, 

P.J., j o i n s . 
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Donaldson, Judge, d i s s e n t i n g . 

Probate c o u r t s have o r i g i n a l j u r i s d i c t i o n of a d o p t i o n 

p r o c e e d i n g s . § 26-10A-3, A l a . Code 1975. On March 11, 2008, 

the Probate Court of Walker County i s s u e d a judgment of 

a d o p t i o n of B.T.S. ("the c h i l d " ) by O.S., the c h i l d ' s p a t e r n a l 

g r a n d f a t h e r ("the g r a n d f a t h e r " ) and h i s w i f e , J.A.S. (O.S. and 

J.A.S. are h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the 

g r a n d p a r e n t s " ) , a f t e r B.O.S. (the "the b i o l o g i c a l f a t h e r " ) and 

E.S. ("the b i o l o g i c a l mother") f i l e d w r i t t e n consents t o 

a d o p t i o n . That judgment i s t o be g i v e n the same s t a t u s as 

judgments from the c i r c u i t c o u r t s : " A l l o r d e r s , judgments and 

decrees of p r o b a t e c o u r t s s h a l l be a c c o r d e d the same v a l i d i t y 

and presumptions which are a c c o r d e d t o judgments and o r d e r s of 

o t h e r c o u r t s of g e n e r a l j u r i s d i c t i o n . " § 12-13-1(c), A l a . Code 

1975. 

The Alabama A d o p t i o n Code, § 26-10A-1 e t . seq., A l a . Code 

1975, p r o v i d e s a b i o l o g i c a l p a r e n t w i t h a l i m i t e d o p p o r t u n i t y 

t o withdraw and/or a t t a c k the v a l i d i t y of a consent t o 

a d o p t i o n : "At any time u n t i l the f i n a l decree upon a showing 

t h a t the consent or r e l i n q u i s h m e n t was o b t a i n e d by f r a u d , 

d u r e s s , m i s t a k e , or undue i n f l u e n c e on the p a r t of a 

p e t i t i o n e r or h i s or her agent or the agency t o whom or f o r 
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whose b e n e f i t i t was g i v e n . A f t e r one year from the date of  

f i n a l decree of a d o p t i o n i s e n t e r e d , a consent or  

r e l i n q u i s h m e n t may not be c h a l l e n g e d on any ground, except i n  

cases where the adoptee has been kidnapped." § 26-10A-14(2), 

A l a . Code 1975 (emphasis added). 

The l e g i s l a t u r e a l s o has p r o v i d e d l i m i t a t i o n s on 

c o l l a t e r a l a t t a c k s on p r o b a t e c o u r t judgments of a d o p t i o n 

based on o t h e r grounds: "A f i n a l decree of a d o p t i o n may not be 

c o l l a t e r a l l y a t t a c k e d , e x c e p t i n cases of f r a u d or where the 

adoptee has been kidnapped, a f t e r the e x p i r a t i o n of one year 

from the e n t r y of the f i n a l decree and a f t e r a l l a p p e a l s , i f 

any." § 26-10A-25(d), A l a . Code 1975. 

On F e b r u a r y 26, 2010, almost two years a f t e r the e n t r y of 

the a d o p t i o n judgment i n t h i s case, the b i o l o g i c a l mother 

f i l e d an independent a c t i o n i n the Walker C i r c u i t Court 

c h a l l e n g i n g the a d o p t i o n judgment as p a r t of d i v o r c e 

p r o c e e d i n g s from the b i o l o g i c a l f a t h e r . I t appears the 

b i o l o g i c a l mother's c o n t e n t i o n s f a l l i n t o t h r e e c a t e g o r i e s : 

(1) her consent was i n v a l i d based on m i s r e p r e s e n t a t i o n s or 

o t h e r f r a u d u l e n t conduct of the g r a n d f a t h e r , (2) a f r a u d was 

p e r p e t r a t e d by the g r a n d p a r e n t s based on t h e i r improper 

m o t i v a t i o n s f o r the a d o p t i o n , and/or (3) the p e t i t i o n f o r 
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a d o p t i o n f i l e d by the g r a n d p a r e n t s d i d not i n v o k e the 

j u r i s d i c t i o n of the p r o b a t e c o u r t . The b i o l o g i c a l mother 

contends t h a t the f i l i n g of the independent a c t i o n i n the 

c i r c u i t c o u r t was n e c e s s a r y because the p r o b a t e c o u r t of 

Walker County does not have e q u i t y powers and the independent 

a c t i o n was a u t h o r i z e d by the " s a v i n g s c l a u s e " of Rule 60(b), 

A l a . R. C i v . P., which p r o v i d e s i n p e r t i n e n t p a r t : " T h i s r u l e 

does not l i m i t the power of a c o u r t t o e n t e r t a i n an 

independent a c t i o n w i t h i n a r e a s o n a b l e time and not t o exceed 

t h r e e (3) years a f t e r the e n t r y of the judgment ... t o r e l i e v e 

a p a r t y from a judgment, o r d e r , or p r o c e e d i n g , or t o s e t a s i d e 

a judgment f o r f r a u d upon the c o u r t . " 

The l e g i s l a t u r e has s p e c i f i c a l l y p r o v i d e d t h a t the R u l e s 

of C i v i l Procedure are a p p l i c a b l e t o a d o p t i o n p r o c e e d i n g s i n 

the p r o b a t e c o u r t . § 26-10A-37, A l a . Code 1975. T h e r e f o r e , i t 

appears a Rule 60(b) motion c o u l d have been f i l e d by the 

b i o l o g i c a l mother i n the p r o b a t e c o u r t t o c h a l l e n g e the 

v a l i d i t y of her consent. S t a t e d o t h e r w i s e , i t does not appear 

t h a t i n v o k i n g the e q u i t a b l e j u r i s d i c t i o n of the c i r c u i t c o u r t 

was n e c e s s a r y t o c h a l l e n g e the a d o p t i o n judgment on t h i s 

ground. Such a c h a l l e n g e , however, was t i m e - b a r r e d by the 

p r o v i s i o n s of § 26-10A-14(2). A d o p t i o n i s a s t a t u t o r y 
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c r e a t i o n , "and i t i s i n d e r o g a t i o n of the common law." In re 

A d o p t i o n of K.R.S., [Ms. 2110722, Oct. 12, 2012] So. 3d 

( A l a . C i v . App. 2012) . Even assuming t h a t f i l i n g the 

independent a c t i o n i n the c i r c u i t c o u r t r a t h e r than i n the 

c o u r t i s s u i n g the o r d e r b e i n g c h a l l e n g e d was a u t h o r i z e d under 

Rule 60(b), the i n v o c a t i o n of e q u i t a b l e j u r i s d i c t i o n would not 

p e r m i t the l i m i t a t i o n s p e r i o d of § 26-10A-14 t o be 

c i r c u m v e n t e d or extended. T h e r e f o r e , any c h a l l e n g e by the 

b i o l o g i c a l mother t o the consent she gave was b a r r e d by § 26-

10A-14. 

The b i o l o g i c a l mother next a s s e r t s t h a t the a d o p t i o n 

p r o c e e d i n g s were a s u b t e r f u g e based on the m o t i v a t i o n s of the 

g r a n d f a t h e r and c o n s t i t u t e d a " f r a u d upon the c o u r t . " The 

b i o l o g i c a l mother r e c o g n i z e s t h a t the type of f r a u d t h a t would 

p e r m i t a c h a l l e n g e almost two y e a rs a f t e r the e n t r y of the 

judgment must be c h a r a c t e r i z e d as a " f r a u d upon the c o u r t " 

r a t h e r than f r a u d between the p a r t i e s or a m i s r e p r e s e n t a t i o n 

s u b j e c t t o the time l i m i t a t i o n s of Rule 6 0 ( b ) ( 3 ) , A l a . R. C i v . 

P. I t i s r e c o g n i z e d t h a t such c h a l l e n g e s are h i s t o r i c a l l y 

c o n s i d e r e d t o be p r o c e e d i n g s i n e q u i t y , and, as such, a c l a i m 

p r o p e r l y p r e s e n t e d i n c i r c u i t c o u r t : 
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"We have a p r i n c i p l e i n t h i s S t a t e t h a t f a l s e 

a l l e g a t i o n s i n a b i l l on which i t s j u r i s d i c t i o n i s 
founded, and which are n e c e s s a r y t o i n v o k e such 
j u r i s d i c t i o n , c o n s t i t u t e a f r a u d on the c o u r t and a 
decree on such a l l e g a t i o n s i s p r o c u r e d f r a u d u l e n t l y 
and i s s u b j e c t t o a t t a c k i n e q u i t y , i f the defendant 
was d u l y d i l i g e n t . Keenum v. Dodson, 212 A l a . 146, 
102 So. 230 [1924]; Bolden v. S l o s s - S h e f f i e l d S t e e l  
& I r o n Co., 215 A l a . 334, 110 So. 574, 49 A.L.R. 
1206 [1926]; Hooke v. Hooke, 247 A l a . 450(9), 25 So. 
2d 33 [1946]; Anderson v. Anderson, 250 A l a . 427, 34 
So. 2d 585 [1948]." 

Spencer v. Spencer, 254 A l a . 22, 27, 47 So. 2d 252, 256 

(1950). 

The c i r c u i t c o u r t ' s o r d e r found t h a t the g r a n d f a t h e r had 

" p e r p e t r a t e d a f r a u d a g a i n s t the Probate Court of Walker 

County, Alabama, and [had] made f a l s e r e p r e s e n t a t i o n s t o t h a t 

C ourt i n o r d e r t o i n v o k e the j u r i s d i c t i o n of t h a t Court and t o 

o b t a i n the a d o p t i o n the s u b j e c t of t h i s a c t i o n . " A l t h o u g h the 

e v i d e n c e may w e l l have been s u f f i c i e n t t o s e t a s i d e the 

a d o p t i o n judgment based on i n t r i n s i c f r a u d or o t h e r grounds i f 

a motion had been f i l e d w i t h i n the p e r i o d s p r o v i d e d by the 

A d o p t i o n Code and/or Rule 60(b) (3), A l a . R. C i v . P., the 

e v i d e n c e was not s u f f i c i e n t t o s e t a s i d e the judgment two 

y e a r s a f t e r i t was e n t e r e d based on a " f r a u d upon the c o u r t " : 

" ' T h i s Court has d e f i n e d " f r a u d upon the c o u r t " 
as t h a t s p e c i e s of f r a u d t h a t d e f i l e s or attempts t o 
d e f i l e the c o u r t i t s e l f or t h a t i s a f r a u d 
p e r p e t r a t e d by an o f f i c e r of the c o u r t , and i t does 
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not i n c l u d e f r a u d among the p a r t i e s , w i t h o u t more.' 
Waters v. J o l l y , 582 So. 2d 1048, 1055 ( A l a . 1991) 
( c i t i n g Brown v. K i n g s b e r r y Mortgage Co., 349 So. 2d 
564 ( A l a . 1977), and Spindlow v. Spindlow, 512 So. 
2d 918 ( A l a . C i v . App. 1987)). B l a c k ' s Law  
D i c t i o n a r y 686 (8th ed. 2004) d e f i n e s ' f r a u d on the 
c o u r t ' as f o l l o w s : 'In a j u d i c i a l p r o c e e d i n g , a 
l a w y e r ' s or p a r t y ' s misconduct so s e r i o u s t h a t i t 
undermines or i s i n t e n d e d t o undermine the i n t e g r i t y 
of the p r o c e e d i n g . ' See Ex p a r t e F r e e , 910 So. 2d 
753 ( A l a . 2005). The cases i n which f r a u d on the 
c o u r t has been found, f o r the most p a r t , have been 
cases i n which t h e r e was 'the most e g r e g i o u s conduct 
i n v o l v i n g a c o r r u p t i o n of the j u d i c i a l p r o c e s s 
i t s e l f , ' such as the b r i b e r y of a judge or the 
employment of c o u n s e l t o i m p r o p e r l y i n f l u e n c e the 
c o u r t . 11 C h a r l e s A. Wright e t a l . , F e d e r a l P r a c t i c e  
& Procedure C i v . 2d § 2870 (1995)." 

C h r i s t i a n v. Murray, 915 So. 2d 23, 28 ( A l a . 2005). 

"'"Fraud on the c o u r t " has been 
d e f i n e d as " f r a u d p e r p e t r a t e d by o f f i c e r s 
of the c o u r t so t h a t the j u d i c i a l machinery 
cannot p e r f o r m i n the u s u a l manner i t s 
i m p a r t i a l t a s k of a d j u d g i n g cases t h a t are 
p r e s e n t e d f o r a d j u d i c a t i o n . " 7 J . Moore, 
Moore's F e d e r a l P r a c t i c e § 60.33 (2nd ed. 
1990) . Such f r a u d must be " e x t r i n s i c , " t h a t 
i s , p e r p e t r a t e d t o o b t a i n the judgment, 
r a t h e r than " i n t r i n s i c . " Brown v.  
K i n g s b e r r y Mortgage Co., 349 So. 2d 564 
( A l a . 1977). In d i s c u s s i n g " f r a u d on the 
c o u r t , " the E l e v e n t h C i r c u i t C ourt of 
A ppeals s t a t e d : 

" ' " P e r j u r y i s an i n t r i n s i c 
f r a u d which w i l l not s u p p o r t 
r e l i e f from judgment through an 
independent a c t i o n . See U n i t e d  
S t a t e s v. Throckmorton, 8 Otto 
61, 98 U.S. 61, 25 L.Ed. 93 
(18 7 8 ) ; see a l s o Great C o a s t a l 
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E x p r e s s [v_j I n t e r n a t i o n a l 
B r o t h e r h o o d of T e a m s t e r s , 
C h a u f f e u r s , Warehousemen & 
H e l p e r s of A m e r i c a ] , 675 F.2d 
[1349] a t 1358 (4th C i r . 1982); 
Wood v. McEwen, 644 F.2d 797 (9th 
C i r . 1981) . U n d e r t h e 
Throckmorton d o c t r i n e , f o r f r a u d 
t o l a y a f o u n d a t i o n f o r an 
independent a c t i o n , i t must be 
such t h a t i t was not i n i s s u e i n 
the former a c t i o n nor c o u l d i t 
have been put i n i s s u e by the 
r e a s o n a b l e d i l i g e n c e of the 
opposing p a r t y . See Toledo S c a l e  
Co. v. Computing S c a l e Co., 2 61 
U.S. 399, 425, 43 S.Ct. 458, 465, 
67 L.Ed. 719 (1923). P e r j u r y by a 
p a r t y does not meet t h i s s t a n d a r d 
because the opposing p a r t y i s not 
p r e v e n t e d from f u l l y p r e s e n t i n g 
h i s case and r a i s i n g the i s s u e of 
p e r j u r y i n the o r i g i n a l a c t i o n . 

" ' " ' P e r j u r y a n d 
f a b r i c a t e d e v i d e n c e are 
e v i l s t h a t can and 
s h o u l d be exposed a t 
t r i a l , and the l e g a l 
system encourages and 
e x p e c t s l i t i g a n t s t o 
r o o t them out as e a r l y 
as p o s s i b l e Fraud 
on the c o u r t i s 
t h e r e f o r e l i m i t e d t o 
the more e g r e g i o u s 
forms of s u b v e r s i o n of 
the l e g a l p r o c e s s , ... 
t h o s e we c a n n o t 
n e c e s s a r i l y e x p e c t t o 
be exposed by the 
n o r ma l a d v e r s a r y 
p r o c e s s . ' 
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"'"Great C o a s t a l E x p r e s s , 675 
F.2d a t 1357." 

" ' T r a v e l e r s Indemnity Co. v. Gore, 761 F.2d 
1549, 1552 (11th C i r . 1985).' 

" [ H a l l v. H a l l , ] 587 So. 2d [1198], 1200-1201 [ A l a . 
1991]." 

McGee v. B e v i l l , [Ms. 2101209, June 29, 2012] So. 3d 

( A l a . C i v . App. 2012). 

The a l l e g a t i o n s of the b i o l o g i c a l mother i n v o l v e d c l a i m s 

of i n t r i n s i c f r a u d , m i s r e p r e s e n t a t i o n s , and improper 

m o t i v a t i o n s . A l l of those c l a i m s were s u b j e c t t o the time 

l i m i t a t i o n s of the A d o p t i o n Code and/or Rule 60(b) (3), A l a . R. 

C i v . P. I f u r t h e r note t h a t any r e q u i r e m e n t t h a t the c h i l d 

r e s i d e w i t h a grandparent f o r one year b e f o r e a grandparent 

may f i l e an a d o p t i o n p e t i t i o n may be waived by the p r o b a t e 

c o u r t under § 26-10A-28, A l a . Code 1975. T h e r e f o r e , any 

m i s r e p r e s e n t a t i o n on t h a t i s s u e i n the a d o p t i o n p e t i t i o n d i d 

not d e p r i v e the p r o b a t e c o u r t of j u r i s d i c t i o n . 

In her c r o s s - a p p e a l , the b i o l o g i c a l mother contends t h a t 

the c i r c u i t c o u r t s h o u l d have v a c a t e d the a d o p t i o n judgment on 

the b a s i s t h a t the p r o b a t e c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n because the a d o p t i o n p e t i t i o n was not v e r i f i e d as 

r e q u i r e d by § 26-10A-16, A l a . Code 1975. I would h o l d t h a t 

37 



2110621 
the f a i l u r e t o v e r i f y the p e t i t i o n would have been a ground t o 

d i s m i s s the a d o p t i o n p r o c e e d i n g s or t o o t h e r w i s e c h a l l e n g e the 

a d o p t i o n p e t i t i o n b e f o r e the e n t r y of the a d o p t i o n judgment, 

but i t d i d not d e p r i v e the p r o b a t e c o u r t of s u b j e c t - m a t t e r 

j u r i s d i c t i o n . See, e.g., Ex p a r t e C o l l i e r , 64 So. 3d 1045 

( A l a . 2010) ( d i s c u s s i n g the requirement of v e r i f i c a t i o n f o r 

habeas corpus p r o c e e d i n g s as i t r e l a t e s t o the j u r i s d i c t i o n of 

the c o u r t ) . 

The f i n d i n g s of f a c t i n the w e l l - r e a s o n e d judgment of the 

c i r c u i t c o u r t are s u p p o r t e d by the e v i d e n c e p r e s e n t e d . But 

under the l e g i s l a t i v e r e q u i r e m e n t s , any c h a l l e n g e t o the 

b i o l o g i c a l mother's consent based on those f a c t s had t o be 

a l l e g e d w i t h i n one year of the a d o p t i o n under § 26-10A-14. 

Any o t h e r c h a l l e n g e c o u l d have been r a i s e d under Rule 60(b)(1) 

through (6), A l a . R. C i v . P, as a p p l i c a b l e , w i t h i n the time 

frames p r o v i d e d by t h a t r u l e . And, a l t h o u g h § 26-10A-25(d) 

and Rule 60(b) would p e r m i t a c h a l l e n g e t o the a d o p t i o n 

judgment based upon a " f r a u d upon the c o u r t " i f the c h a l l e n g e 

i s f i l e d w i t h i n t h r e e years of the e n t r y of the judgment, the 

e v i d e n c e here does not s u f f i c e t o v o i d the a d o p t i o n judgment. 

As noted i n the Comments t o § 26-10A-25, " i t i s i m p e r a t i v e 

t h a t the adoptee be a s s u r e d a secure and s t a b l e environment 
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w i t h o u t an u n t i m e l y and unfounded i n t e r r u p t i o n . " In c r e a t i n g 

the l e g a l concept of a d o p t i o n (unknown a t common l a w ) , the 

l e g i s l a t u r e i n t e n d e d f o r t h e r e t o be f i n a l i t y t o the 

p r o c e e d i n g s and p r o v i d e d l i m i t e d grounds f o r o v e r t u r n i n g an 

a d o p t i o n judgment. Those grounds were not pursued i n a t i m e l y 

manner by the b i o l o g i c a l mother i n t h i s case. A c c o r d i n g l y , as 

t o the i s s u e s r a i s e d i n the g r a n d p a r e n t s ' a p p e a l , I would 

r e v e r s e the c i r c u i t c o u r t ' s judgment, and as t o the i s s u e s 

r a i s e d i n the b i o l o g i c a l mother's c r o s s - a p p e a l , I would 

a f f i r m the judgment. T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

Thompson, P.J., c o n c u r s . 

39 


